	
	 

NAGDCA thanks The Segal Company for providing the following Compliance Alert.

Benefits and Compensation Features of the Consumer Bankruptcy Act
On April 20, 2005, President Bush signed the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (the "Act"), a measure long sought by the banking and credit card industries to tighten the rules for personal bankruptcies. The Act also makes a limited number of changes in the rules for corporate bankruptcies. Several of the Act's provisions are relevant for employee benefit plans. This Compliance Alert highlights the principal changes.

RETIREMENT INCOME PROTECTIONS
Public Sector Plans & IRAs
In Patterson v. Shumate, a 1992 decision, the U.S. Supreme Court held that ERISA protects amounts held for a participant's benefit in a pension plan from the reach of that person's creditors in bankruptcy, Patterson v. Shumate. The Act now makes clear that that protection applies, as well, to funded non-ERISA plans that are tax exempt under the Internal Revenue Code (IRC), such as public sector retirement programs, section 457 plans and §403(b) arrangements, and to individual retirement accounts (IRAs). However, there is a $1 million ceiling on the protection for amounts held in IRAs, except for amounts rolled over from qualified plans.*
Employee Deferrals
Amounts deducted from employees' wages (on a pre-tax or post-tax basis) for contributions to a retirement, health or cafeteria plan and held by the employer are protected from claims of the employer's creditor even if they have not been deposited in a separate trust fund. This applies to employee contributions for ERISA plans, governmental plans, public and private sector §457 plans, §403(b) arrangements and state-regulated health insurance contracts.

Participant Loans
Individuals in personal bankruptcy proceedings can continue repaying loans they took from their retirement plans, within the limits set in ERISA or the IRC.

Retiree Health Coverage
Cuts made in retiree health coverage within 180 days before the employer files in bankruptcy are to be restored (pending the ultimate determination of how that coverage is to be handled); if the employer was insolvent at the time the coverage was changed.

BANKRUPTCY PRIORITY FOR PLAN CONTRIBUTIONS
The priority claim for unpaid contributions owed to a retirement plan for the period just before an employer's bankruptcy filing is increased from $4,925 to $10,000 per participant, and extended to cover unpaid amounts due up to 180 days before the filing (up from 90 days).

EXECUTIVE COMPENSATION
The Act now severely restricts a bankrupt company's ability to offer incentive compensation, stay bonuses and severance payments for executives. It also attempts to make it easier to recover unusual amounts paid to insiders under their employment contracts within the two-year period prior to the bankruptcy.

EFFECTIVE DATE
In general, the changes made by the Act will apply to bankruptcies filed on and after October 14, 2005. However, some changes apply in cases begun after April 19, 2005, including the expanded priority for delinquent plan contributions and the duty to restore retiree-health cutbacks made by an insolvent employer within six months before the bankruptcy filing.



* Ironically, on April 4, 2005, the U.S. Supreme Court held that IRAs are shielded from bankruptcy creditors under current law, based on a rationale that would extend to other non-ERISA retirement programs as well, Rousey v. Jacowey. Going forward, any questions about how that works will be answered under the Act. 
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