Summary of Public Sector Provisions in House and Senate Pension Packages Currently Before the Conference Committee


	
	Senate Pension Security and Transparency Act (S. 1783)
	House Pension Protection Act of 2005 (H.R. 2830)

	Purchase of Service Credit
	Clarifies: 1) service credit can be purchased for periods for which there is no performance of service (e.g. airtime); 2) credit may be purchased in order to qualify for an increased benefit (e.g. a higher tier/formula in the same plan); 3) a trustee-to-trustee transfer of 403(b) and 457 funds into a governmental defined benefit plan to purchase service credit does not need to be tested under the 415(n)limits on after-tax contributions to the plan; 4) once 403(b)/457 funds are transferred to a governmental defined benefit plan, they take on the distribution rules of such a plan (i.e. must be tested under 415(b), etc); and 5) a transfer need not be made between plans maintained by same employer.
Would also allow defined benefit plans to accept after-tax rollovers, if they so wished, provided that they separately track the after-tax funds from the pre-tax funds. At present, defined contribution plans and IRAs may accept these types of rollovers.
	No provision

No Provision



	
	Continue to urge conferees to retain Section 1001 and 1002 of the Senate bill. These are not in the House legislation, but were included in pension legislation forwarded last Congress by the Chairman of the House Ways and Means Committee and have a negligible revenue impact

	Hybrid Plans and DB Plans that Credit Interest


	Clarifies the legality of cash-balance and hybrid plans, but creates new ERISA requirements on such plans. Includes a clarification in the Age Discrimination in Employment Act (ADEA) that a DB plan may credit interest, however, it currently cross-references the new ERISA requirements as a condition, which would be extremely problematic for governmental plans (including contributory DB plan refunds and other hybrid-like features such as DROPs, etc.)
	Clarifies the legality of cash balance and hybrid plans. Amends ERISA and IRC only (not ADEA) and would only affect private plans. 

	
	Strongly urge Conferees to revise Section 601 of Senate bill to make it clear that ERISA vesting and interest rate requirements should NOT be a condition of ADEA for state and local government plans, as they are not only inapplicable to public plan designs and governance structures, but will likely conflict with the State and local laws already governing public programs.
 

	Expiring EGTRRA Pension Provisions 
	No Provision
	Makes permanent the numerous pension provisions enacted as part of the Economic Growth and Tax Relief Reconciliation Act of 2001, which are currently scheduled to expire in 2010. 

	
	Urge Conferees to retain Sections 901 and 902 of House legislation, which would provide certainty to plans and participants. Many are concerned this may be the last pension bill for years and would rather not wait until the 11th hour, or worse, until after they expire.

	Exception to 10% Early Withdrawal Penalty for Public Safety Employees
	Would make an additional exception from the 10% early withdrawal tax for any distributions from a governmental defined benefit plan to a qualified public safety employee who separates from service on or after age 50. (Under current law, annuity-like distributions are exempt at any age, and lump-sum or partial-lump sum distributions are exempt from the tax if they are paid to employees who separate from service on or after age 55).
	Would make an exception from the 10% early withdrawal tax specifically for distributions from DROP plans to public safety employees. The bill would provide a federal definition of a DROP plan and limit the exclusion to those plans only (raising concerns for plans that do not meet this definition and inequities for public safety personnel with other types of DROPs or alternatives such as partial lump sums, etc.) 

	
	Conferees are urged to defer to Section 1004 of Senate bill. The House provision providing a federal definition of a DROP raises concerns for plans do not meet this designation and inequities for public safety personnel with other types of DROPs or alternatives such as partial lump sums, etc. 

	Tax-Free Distributions for Public Safety Retiree Health and Long Term Care
	No provision.
	Allows public safety officers who retire or become disabled to make tax-free distributions of up to $5,000 annually from governmental pension plans if the distribution is used to purchase health or long term care insurance. Eligible participants must separate from service as a public safety officer due to disability or the attainment of normal retirement age from the employer who maintains the eligible retirement plan. Premiums, in order to be excluded from income, would need to be deducted from the distributions from the eligible retirement plan and paid directly to the insurer. All eligible retirement plans of an employer shall be treated as a single plan.

	
	Conferees are urged to retain Section 1003 of House Bill. It is hoped that this would someday be extended to all public sector employees.



	Minimum Distribution Regulations
	Would permit governmental retirement plans to be deemed as having complied with the MDRs of Code Section 401(a)(9) if they follow a reasonable good faith interpretation.
	No Provision

	
	Conferees are urged to retain Section 1003 of the Senate bill and remove issues that have arisen with current regulations regarding public plan COLAs, death benefits, and beneficiary payments. Similar legislation is not currently in the House bill but was included in legislation put forward by the Ways and Means Committee last Congress. It is negligible in cost.

	Automatic Enrollment
	Creates a new section 401(k)(13) establishing safe harbors for Automatic Contribution Trusts (ACT) that permit employers to automatically enroll employees in these plans (allowing opt-outs vs. the current opt-in). ERISA section 514 is amended to provide preemption from any state law that directly or indirectly prohibits or restricts the inclusion in any plan of an eligible automatic contribution arrangement.
	A new section 401(k)(13) is created establishing safe harbors for a qualified automatic enrollment arrangement (QACA). ERISA section 514 is mended to add new subsection (e) that specifies that ERISA preempts “any law of a State which would directly or indirectly prohibit or restrict the inclusion in any plan of an automatic contribution arrangement.”

	
	Do not support federal preemption with regard to state and local government plans.

	401(k) Plans for State and Local Governments
	Would allow all state and local governments to maintain 401(k) arrangements effective 1/1/2006. For new 401(k) plans, the limit on an individual’s elective deferrals would be reduced by their contributions to the 457 plan. This would not apply to pre-1986 grandfathered 401(k) plans. (This measure was reportedly added in lieu of attempts to replace all 457, 403(b) and 401(k) plans with a new Employer Retirement Savings Account or “ERSA.” There are concerns that it could be used as a first step toward replacing other types of supplemental plans down the road and it could make it easier to replace the primary DB plan as well).
	No provision

	
	There is significant concern regarding unforeseen consequences resulting from the Senate proposal, particularly with the preemption of State laws being discussed, state DB/DC battles underway, and vendors stating this is a way to “level the playing field” for them to market to state and local governments. Public sector employees already have the ability to participate in deferred compensation plans, and many are concerned that this effort may only supplant rather than supplement current savings and could even result in additional cost and complexity for State and local governments as well as plan participants.  The State and local government 401(k) proposal alone was scored by the Joint Committee on Taxation as costing more than $3.2 billion over 10 years. There are numerous provisions in the two bills, many revenue negligible, that are far more important to public sector organizations and unions. Congress may wish to consider a study or hearing on the need for additional retirement vehicles in the public sector before acting on this proposal.

	Saver’s Credit
	No provision
	Makes permanent the Saver’s Credit, a federal “match” in the form of an income tax credit for the first $2,000 of annual contributions to an IRA or qualified pension plan. The credit equals 50 percent of the contribution for individuals with adjusted gross incomes (AGI) of $15,000 or less ($30,000 or less for married couples) and phases down to zero for individuals with AGI of $25,000 or less ($50,000 or less for married couples).  The credit is currently scheduled to expire after December 31, 2006.



	
	Support permanent extension of Saver’s Credit

	“Use it or Lose it” FSA Rules
	No Provision.
	Would allow employees who participate in Flexible Spending Accounts to carry forward up to $500 of unused balances each year.  These balances may be carried forward in the FSA or transferred to a Health Savings Account.

	Employer Provided Qualified Retirement Planning Services
	IRC section 132(m) is amended to add a new provision providing that no constructive receipt will result from an employee choosing between qualified retirement planning services provided by an eligible investment advisor and compensation otherwise includible in gross income (up to $1000). Choice must be made available on substantially same terms to each member of the group of employees normally provided education and information about the plan. 
	No Provision

	Withdrawals for Guardsmen and Reservists
	No provision
	Waives the 10% penalty on early withdrawals for military reservists and national guardsmen who are called to active duty for at least 180 days.  Withdrawn amounts may be repaid to the IRA or pension plan within two years of the distribution without regard to the annual contribution limits.  The provision applies to distributions made during active duty.
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