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Required Minimum Distribution Suspensions

“2009 RMD Waiver”

RMD Basics
Required Minimum Distributions (RMD) are the minimum amount required by a retirement plan participant to withdraw annually from their account starting at age 70½ or at retirement if the individual works past this age.  If the retirement plan participant’s account is an IRA or the participant is 5% owner of a business that sponsors the retirement plan, the RMD must begin at age 70½ regardless if the individual is retired.  
The RMD guidelines apply to all employer provided retirement plans and individual retirement accounts, including profit-sharing plans, 401(k) plans, 403(b) plans, and 457(b) plans.  The RMD rules also apply to traditional IRAs and IRA-based plans.  The IRA custodian or retirement plan administrator may calculate the RMD, but the retirement plan participant or IRA owner is ultimately responsible for the RMD amount.  
A retirement plan participant’s first RMD must be paid the year they turn 70½.  The first RMD payment can be delayed until April 1 of the year after the first eligible year.  Every year after the first RMD, it must be taken by December 31 even if the first RMD was taken by April 1.  If an individual fails to take an RMD, the Tax Code assesses a 50% excise tax on any required distribution that fails to be distributed.  Beneficiaries of deceased individuals not already receiving RMDs have a required beginning date of either the fifth anniversary of death (complete distribution) or following the first anniversary of death (periodic distribution).  Special rules apply if the spouse is the only surviving beneficiary.  
2009 RMD Waiver 
On December 23, 2008 President Bush passed the Worker, Retiree and Employer Recovery Act (WRERA) (H.R. 7327) which temporarily suspended the RMD rules for calendar year 2009.  Beneficiaries that receive withdrawals from the retirement account of a deceased participant may stop distributions for 2009.  The Act will provide relief only for 2009 distributions, and the next required minimum distribution will be for calendar year 2010.  
The waiver applies to all defined-contribution plans regardless of the account balance, including 401(k) plans, 403(b) plans, governmental 457(b) plans, and IRA accounts.  The suspension also applies to those under the age of 70½ who have inherited IRAs or inherited retirement plan accounts that would be subject to RMDs.  The decision to defer RMD withdrawal is voluntary and does not apply to defined benefit plans.
RMDs for 2008 were still due before December 31, 2008.  If a tax payer turned 70½ in 2008 but chose to wait until April 1, 2009 to take the first RMD, they still had to take the 2008 RMD.  If the plan participant turns 70½ in 2009, they must take their first RMD for 2010 no later than December 31, 2010 as they will not have until April 1 of 2011 to take the RMD.  If a beneficiary chose the 5 year rule and is receiving distributions over a 5 year period, they do not have to take a distribution for 2009, which means the distributions will be made over a 6 year period.
A distribution in the amount that would have been considered the 2009 RMD may be eligible to be rolled over, (directly or indirectly) to another retirement plan.  Plan sponsors are permitted to, but not required to treat the amount as an eligible rollover for direct rollover purposes.  If the plan participant decides to roll over the RMD, it will not be subject to the 402(f) notice requirements and will not be subject to the 20% federal income tax withholding.  If it is paid as a cash distribution, it is subject to 10% federal income tax withholding unless they elect out of withholding.  If the plan has decided to elect out of allowing participants and beneficiaries to make direct rollovers of those distributions, these individuals can still indirectly roll over the part that would be considered an RMD within 60 days of the payment.
It is being left up to the plan sponsors to decide how to conform to the WRERA waiver provisions and whether or not to notify participants of how 2009 RMDs will be handled.  
Three potential approaches to consider are:
· Continue to make distributions of 2009 RMDs unless a participant elects to waive payment. 

· Suspend all scheduled 2009 RMDs unless a participant opts for a distribution. 

· Continue to make scheduled distributions of 2009 RMDs with no election to waive payments. 
Guidance is anticipated from the IRS regarding the type of plan amendments that will be required for the RMD relief, but it is unclear when that guidance might be available.
Neither NAGDCA, nor its employees or agents, nor members of its Executive Board, provide tax, financial, accounting or legal advice. This memorandum should not be construed as tax, financial, accounting or legal advice; it is provided solely for informational purposes. NAGDCA members, both government and industry, are urged to consult with their own attorneys and/or tax advisors about the issues addressed herein.
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